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PROCEEDI NGS

MR. STEINKE: W're going to call the
meeting to order at 10:20. This is a public
hearing open to the public. Anyone nay address the
Board providing they are recogni zed by the
chairperson -- I'mthe chairperson; nmy nane is Phi
Steinke -- identify yourself, and as |long as you're
signed in on our sheet. You both signed in? kay.

Adequate time will be provided to address
the Board regarding the requests today. The
hearing is being recorded by the court reporter.
Therefore, | ask you not to interfere, interrupt or
interject comments while anot her person has the
floor. Please speak at the tinme of -- pace that
the court reporter can accurately record the
nmeeti ng. Thank you.

Has the press been notified and various
interested parties been notified, Andy?

MR, HOLSCHBACH. Yes, they have.

MR STEINKE: Al right. So we'll take
it in the order of the agenda. The first one
today, Andy, will be the request for a variance for
Pot okar .

MR, HOLSCHBACH. Would you like ne to

read it? Before | get going real nmuch into it, |
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wanted to nmention that we have two vari ance
requests this norning, and in your packet | did
send out information as to what a variance all
entails.

There's two types of zoning variances.
There's an area variance and a use variance. This
is actually an area variance because it's dealing
wi th setbacks, and | just wanted to go over what
the criteria are for granting a vari ance.

To qualify for a variance an applicant
has the burden of proof to denonstrate that all
three criteria defined in state statutes and
outlined below are net, and that's the unnecessary
har dshi p, unique property limtations, and then no
harmto the public interest, and for an area
vari ance, unnecessary hardshi p exists when
conpl i ance woul d unreasonably prevent the owner
fromusing the property for a permtted purpose,
| eavi ng the property owner without any use that is
permtted for the property or would render
conformty with such restrictions unnecessarily
burdensone, and for hardship due to unique property
[imtations, unnecessary hardship nmust be due to
uni que physical Iimtations of the property such as

steep slopes or wetlands that prevent conpliance
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with the ordinance, and I'mjust reading parts,
sni ppets of this, and then No. 3 was that there
shoul d be no harmto public interest, so a variance
may not be granted which results in harmto public
interest, and the interests that are included in
our ordinance are pronoting and mai ntai ning public
health, safety and wel fare, protecting water
quality, protecting fish and wildlife habitat,
mai nt ai ni ng natural scenic beauty, mnim zing
property damages, ensuring efficient public
facilities and utilities, requiring eventual
conpl i ance for nonconform ng uses, structures and
lots, and any other public interest issues.

| just wanted to go over those. Those
are things we need to be | ooking at this norning,
so our first request this norning is the request
for a variance to Section 7.0310 of the Ozaukee
County Shorel and & Fl oodpl ai n Zoni ng O di nance by
Pot okar Trust and Patricia J. Potokar, owners, and
Ri chard Potokar Inc. as designer/agent, to
construct building additions and nodifications to
the existing residence within the existing 53 feet
set back of Lake M chigan bluff closer than the
current 86 feet cal cul ated setback fromthe Lake

M chi gan bl uff.
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The property is located in the Town of
Port Washington. |It's inthe NW1/4 of the SE 1/4
of Section 11, Tax Key No. 07-011-14-005.00. The
site address is 4236 Hi gh Point Beach Road, Port
Washi ngton, and with us this norning we have
Ri chard Pot okar .

MR STEINKE: We went out and | ooked at
the property. Wuld you like to give us any ot her
i nformati on besi des what you've given us out there?

MR POTCKAR: No. There is a narrative |
think in your docunents which pretty much spells
out what the intention is here.

MR HOLSCHBACH | think for the record
it would be good to maybe talk a little bit nore,
and then | have to renenber to read a letter that |
have from an adj oi ni ng nei ghbor.

MR. POTCKAR: Ckay. Well, again, the
intention here is that both nmy wife and nyself are
getting older. W -- ny wife is retired and I'm
| ooking to retire in a few years, and we would |ike
tolive in this location permnently.

My wife has been living here for two
years now, taking care of our grandsons in
Wi tefish Bay, and the house presents sone probl ens

with accessibility with the stairway between the
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| evel s, and so by incorporating a stairway w thin
t he house itself we would take out a bedroom and
so we were |ooking to bring the laundry roomup to
first floor, and as the requirenents devel op, we
| ook to include a dinette space and an entry, a
covered entryway on both sides of the current
house, and one of those covered porches woul d be
within the current setback, would be within the
current setback, but would be in violation of the
county setback of 75 feet, but we would stay within
our 53-foot setback

And the other portion is a screened porch
t hat would be attached to the house, would al so
be -- half of it would be within the 75-foot
set back, and one thing | forgot to showthis
nor ni ng was where the 86-foot setback is. It's
actually on the other side of that one w ng that
you wal ked around, so we are building a naster
bedroom and the entry and the garage and anot her
covered entrance all on the other side of the
86-f oot setback, which would be -- none of that
woul d be in violation of the bluff setback.

And | pointed out that our nei ghboring
properties, the one to the north, which is ny

brother and sister-in-law, they are 30 feet from



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the bluff setback, and then the neighbor to the
south is about 40 feet to the bluff setback, and
ours being at 53-foot setback is nmuch | arger than
the two nei ghboring, so even though we're buil ding
within that, within the county setback, we are mnuch
further away fromthe bluff setback than our

nei ghbori ng properties.

If you were to actually tear the house
down and go by the 86-foot setback, the bl uff
setback, it would be a different -- a totally
di fferent house because you | ost the grade of the
site and you would wi nd up having an entrance at
the | ower |evel because it would be pushed back so
far towards the road that there would be a big
change in the overall devel opnent of that site
which woul d be totally different fromall the other
properties on that road so it would wind up being a
taller structure, so by abiding by the current
53-foot setback we're not really changi ng any of
the overall devel opnent of the site.

The additions that we're tal ki ng about
are very small. One is 111 square feet, the other
is 130 square feet, and the screened porch is only
145, so it's only 386 square feet, and really, it's

actually less than that because half of that
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screened porch is not in the -- in the 75-foot
set back.

| also submtted the geotechnical report
by G les Engineering which coincided with the
devel opnent of this project as far as it would not
be a detrinment to the bluff. There was a statenent
made by the engineer that these additions are smal
and woul d not have any effect on the overall bluff
stability.

You can see from phot ographs, and these
are photographs fromthe county, that there hasn't
been a |l ot of changes in the bluff in this area
over tine, you know, and they date back to 1941, so
| don't really fear that there would be any probl em
with the bluff and where the house stands right
now, and with these additions | don't think there
woul d be much of an inpact on that bluff, and I've
seen it over the 20 years, even when | purchased
the site with the two slunps that they involve,
those two slunps have stabilized with vegetation
and there's a | ot of good cedar trees on that bluff
that nake that bluff very stable, so I'mnot really
concerned about the stability of the bluff.
Anyt hi ng el se?

MR, STEINKE: Thank you for that. Andy,
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| think you should probably read that |letter before
we have any di scussi on.
MR, HOLSCHBACH. (Ckay. |I'll pass this

letter out. This is to the Ozaukee County Board of

Adj ust nent .
MR. POTCKAR: Could I get a copy of that?
MR, HOLSCHBACH. Ch, |I'msorry.
MR. POTCKAR:  Thank you.
MR HOLSCHBACH  The letter is from

Donald Stark. This is regarding 4236 H gh Poi nt
Beach Lane.

"Dear Board Menbers: | reside at 4204
H gh Poi nt Beach Lane, the property to the south of
t he subject property. | amwiting to conment on
t he variance application before you. M coments
are as follows:

"When renodel i ng ny house, a proposed
five-foot by five-foot rain awning over a new
doorway on the west side of the house was rejected
because it was outside the building footprint.
Additionally, I was not allowed to construct a
| aundry room addition to the west (non-bluff) side
of ny home in the area where a prior deck had
exi st ed.

"Because of a | ess than ten-foot
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encroachnment on the bluff setback, | had to
configure a new detached garage in a | ong narrow 15
by 50-foot |ayout with the doors on the short sides
to be within the building envel ope allowed. This
resulted in an awkward | ayout and a consi derably
costlier garage.

"I own an enpty | ot between ny house and
t he subject property. The conpliant building
envel ope causes the |l ot to be nearly unbuil dabl e
because of the envel ope's | ong narrow shape al ong
t he west edge of the property. A variance to the
bl uff setback would add a | arge anmount of value to
this |ot.

"If variances are granted to the bl uff
set back requirenent on the Richard Potokar
property, | will welcone the opportunity to submt
my plans for a new famly room office addition and
rain awning to ny existing nonconfornm ng house and
to begin marketing ny enpty lot with a nore
desi rabl e nonconform ng buil di ng envel ope based on
t he precedent that your approval of this
application woul d set.

"Thank you, Donald Stark."

MR STEINKE: All right. Conments.

M5. TOMTER. W're not really |looking to
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change the setback rules here at all, so I'm
thinking this letter is sort of noot. | realize
there's a little overlap with the addition on
there, but we're not changing the county vari ances.

MR, HOLSCHBACH  No.

MR STEINKE: And his letter said he's
nonconform ng al ready, where our depart nment
findings says the property is a legally conformng
lot in the project, so there's two different issues
here actually.

They're not the sane issue. One's
conform ng, one's nonconform ng. The letter here
says he -- he says his house is a nonconform ng,
and the staff report on the findings here says the
subj ect property is a legally existing conformng
| ot and the project as proposed can only be
constructed with a variance by the Board, but the
lot is legally conform ng, where he's saying his
| ot was not conform ng.

MR. CASTNER: The lot is legally
conform ng, but is the house |legally conformng?

MR HOLSCHBACH: No. The house woul d be
consi dered a | egally nonconform ng.

MR, STEINKE: Ckay. It doesn't say that

in the staff report.

11
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MR CASTNER: So absent -- because it's a
| egal nonconform ng structure, absent a variance it
coul d not be added.

MR, HOLSCHBACH. That's exactly correct.
He never pursued a variance, and we at the
departnment coul d not--

MR. CASTNER: But the sane thing is true
of the subject property, right? The house is |ega
nonconf or m ng?

MR HOLSCHBACH  Yes.

MR CASTNER: And the variance is the
only route.

MR HOLSCHBACH  Yes.

MR. STEINKE: And we really have to | ook
at these on a case-by-case basis. Wat the
nei ghbor did or didn't do is not really conpletely
relevant to this property. To an extent. He
didn't apply for a variance.

MR CASTNER: It's relevant to the extent
of uni queness.

MR. STEINKE: | suppose, and precedent.

MR. CASTNER In fact, apparently all the
structures along there are | egal nonconform ng.

MR, HOLSCHBACH. There's a lot of legally

nonconform ng structures.

12
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MR. CASTNER  So, you know, precedent

shall -- effect of a variance would be potentially
great.

MR HOLSCHBACH | think for variances,
wel |, you do have to | ook at the specifics of each

i ndi vi dual request and you really need to focus in
on those three itens that | read about earlier to
grant the variance.

MR. CASTNER:  And uni queness.

MR. HOLSCHBACH. The uni queness of the
property, the hardship.

MR. CASTNER It's a three-legged stool.

MR. HOLSCHBACH. Right, and it's al ways
good when we | ook at variances in the Board's
di scussion to address those three concerns or
i ssues that we need to address.

MR CASTNER: Yeah, and | think that the
reason -- and, you know, Wsconsin's |aw --
Wsconsin | aw of variances is not unique. Most
states have simlar provisions in their |aw.

The reason that uniqueness is one of the
el ements of consideration is that if the situation
is not unique, if it's spread through an area,
ot her nearby properties, for exanple, then the

proper renmedy is to make a public policy decision,

13
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make a | egislative decision and anend the zoni ng
ordinance to allow for or not allow for whatever is
the issue, and that avoids what could -- if it's
not unique it becones special interest zoning, so
uni queness is always | think an inportant issue.

MR HOLSCHBACH  And | know when we neet
with the applicants regardi ng vari ances we nention
that, you know, the burden of proof relies on the
applicant to address the unnecessary hardship
aspect of it, the uniqueness of the property and so
on, and I know in M. Potokar's application you
have done so, so | probably should | ook at that and
give M. Potokar the opportunity to address those
three issues. | think that would be good.

MR STEI NKE: Ckay.

MR. HOLSCHBACH. The application, it's
kind of hid away in this--

MR POTCKAR: Page 37

MR, HOLSCHBACH. Yeah. |If you | ook at
the front page on the bottomthere, there's the
itens 1, 2 and 3.

MR POTCKAR: Do you want ne to--

MR. STEINKE: Go over those, please.

MR POTCKAR: So the variance of the

Ozaukee County Zoni ng Ordi nance i s requested
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because: No. 1, strict application of the
regul ati ons woul d produce unnecessary hardship
because of not being able to build required
accessible living spaces in appropriate site

| ocations where grade is level. Site slopes nine
feet up fromthe road to the top of the bluff edge
down. House is built into the slope with the first
floor level with the top of the bluff with only one
si de of the garage exposed at the ground (basenent)
| evel .

The hardship created i s uni que anong
nei ghboring properties and is neither financial nor
sel f-created because neither of the two nei ghboring
properties nmeet the m ninum setback, with the north
nei ghbor at about 30 feet and the south nei ghbor at
about 40 feet fromthe bluff edge versus this
property at 53 feet (nost distant fromthe bluff.)
Har dshi p does not arise fromfinancial or
sel f-created reasons.

And No. 3, the variance woul d not change
the character of the neighboring properties and is
not agai nst public interest because the current
devel opnent pattern does not change since existing
setback is maintained. Thus, no change to the

property character. Contrary, if the 86-foot

15
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setback was to be enforced, changes to the house,
including total replacenent, would be detrinental
to the environnmental character and public interest.
Amount of inpervious surface is nearly the sanme as
exi sting and substantially under the 15% naxi num

MR, STEINKE: Thank you.

MR. HOLSCHBACH. So general ly the nost
chal l enging is the unnecessary hardshi p aspect of
t his.

MR. CASTNER Wl l, what's the purpose of
the ordinance in the first place? Is it aesthetic
in terns of preserving the view fromthe | ake of
the shore, or is it public safety in ternms of
preventing property damage or deval uation due to
further bluff subsidence?

| think we ought to identify what the
purpose is, because if we grant the variance we're
steppi ng away fromthat purpose.

MR. HOLSCHBACH. Exactly.

MR CASTNER: And, on the other hand, if
we' re | ooking at saying a nunber of properties
exhibit the sane issue, how could -- could an
anendnent of the ordi nance address the purpose, you
know, better.

| don't know historically what went --
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don't recall historically what went into --

assune bl uff preservation is part of the issue and
| don't think the ordinance really addresses it,
addresses tol erance by way of setback. |In other
words, it assunes that if the building is set back
a certain distance that the risk of damage to the
bui | di ng through bl uff subsidence is acceptable.
Public policy standpoint. |If it's nearer, then
it's, you know, it's not acceptable.

| s that sonething that should be
re-1ooked at fromthe standpoint of the ordi nance
in order to--

MR, HOLSCHBACH. My -- you know,
certainly I wasn't around when the ordi nance was
initially devel oped to include bluff setbacks.

Certainly nmy thought process as |'ve
wor ked on this throughout many years, a lot of it's
a safety issue, a bluff preservation issue.
Certainly it's a viewshed issue.

| know i n our ordinance we tal k about the
pur pose of the whol e shorel and-fl oodpl ain
ordi nance, and a |lot of what | touched on when
tal ked about the variance requirenents and so on
and so forth, I -- alot of it is safety. You want

to ensure public safety. You don't want people



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

buil ding on the edge of the bluff and havi ng damage
to their structures, nor to people below You want
totry to preserve the integrity of that |andscape
as wel | .

MR. CASTNER  So the question arises why
not revisit the distance in the slope requirenents
with respect to the bluff and say well, experience
has been good, we haven't |ost any houses over the
bluff, therefore they can be closer froma public
policy standpoint rather than -- rather than
i ndi vi dual nonconform ng vari ances.

MR HOLSCHBACH  You know, but
historically there are hones that are really close
to the bluff, and I have seen sone ni ghtmari sh-type
situations where honmes have been rel ocated. Not
many, but sonme have been relocated. | have seen
the stress of individuals when they hear the bluff
go down during the night.

Certainly our Lake Mchigan bluff is

dynamic. SEWRPC did a bluff stability -- or a

bluff analysis, and a ot of areas they' |l show
it's like -- the lateral recession rate of the
bluff will be Iike two or three feet per year.

MR CASTNER So it's really sort of

unpr edi ct abl e.

18
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MR, HOLSCHBACH. | would say this, and
this is ny opinion. The Lake Mchigan bluff is a
dynam c situation. You have areas where the bl uff
soneti mes appears stable, right? | nmean you'l
have nice trees growing, and |'ve seen this, and
all of a sudden you have an event; maybe it's a
heavy rainfall or whatever, and you' |l have big
chunks of it just slough down to the bottom

Maybe it will be a 30-foot patch, naybe

it will be 50 feet, nmaybe five feet, but it's a
dynam c situation as we all know It's always
changing. |It's eroding away.

MR CASTNER: So the ordi nance
requirenents in terms of |lateral distance setback
fromthe bluff and pitch of the bluff and so forth,
where did that conme fron? | mean sonebody did a
study and determ ned that certain standards woul d
reasonably protect public safety and anything | ess
woul d not ?

MR HOLSCHBACH  Well, the ordinance
| ooks at the height of the bluff and then the angle
of repose of the bluff, and then the setback is
determ ned at a -- everyone back then when that was
devel oped, and again, that's before nmy tine, but

it's you can assune |like a two-and-a-half to one
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slope is a stable slope, so when you | ook at the
hei ght of the bluff and the | ateral angle of
repose, it will set you back to where that

t wo- and- a- hal f/ one sl ope is.

MR. STEINKE: So you're saying the 86
feet is not standard all over because it depends on
what the slope of the bluff is.

MR. HOLSCHBACH. Ch, yeah. It changes
fromsite to site, yeah, and | nean over the years
we' ve had sone fol ks tal k about how maybe we shoul d
add a few nore feet further back still for sone of
t hese structures.

You know, is it right, is it wong, the

ordi nance, howit's set up? | don't know, but that
was -- that's the |logic behind the measuring of the
hei ght and the angle of repose. It gives you that

two- and-a-half to one sl ope setback.
MR. POTCKAR: But if you apply this
cal cul ati on, which was generated what? |n what
year? The bluff cal cul ation, what year was that?
MR, HOLSCHBACH. You know, |I'mgoing to
guess, |'mgoing say probably in the '80s.
MR, POTCKAR  Ckay.
MR, HOLSCHBACH. And it's a county

regulation. [It's not one of these statew de

20
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regul ations that you have to have a bl uff setback.
Sone counties do not have a bluff setback. Ozaukee
County chose to.

MR. POTCKAR: So if you apply that to ny
property, it would probably be about 80% of that
house is in that bluff setback, but that house has
been sitting there since the '20s or '30s, so then
you have to question what's the |ogic here.

MR HOLSCHBACH. Right.

MR, POTCKAR: It's been there that |ong,
SO are you now going to say to sonebody nove your
house at this point?

MR, HOLSCHBACH  No.

M5. TOMTER  That would cone in with a
new ot if soneone wanted to build. This isn't
really an issue for you at this point in tine |
don't think.

MR. CASTNER W're not equi pped to say
whether -- at this point to say whether the
ordi nance requirenents are reasonable and valid and
based on science or not, but they are what they
are.

M5. TOMTER. W're really |ooking at
three criteria. W should probably just take a

| ook at that.

21
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MR. STEINKE: W're really only dealing
with the front additions because the rest are
outside of that 86 feet of--

M5. TOMTER. R ght.

MR STEINKE: So what he wants to do to
t he back of the property is just put--

MR, HOLSCHBACH. Right. That's not an

issue. It's the screened porch and -- two screened
por ches.

MR POTCKAR: And the covered--

MR. STEINKE: And the covered wal kway.

M5. TOMTER. R ght.

MR HUBING It wuld seemto ne that al
three were -- he covered all three of them |
don't see any issue with it at all. Do we vote
or--

M5. TOMTER | think we coul d.

MR STEINKE: |If we're ready. Wy don't
we get a notion on the table and we'll discuss the
notion and then we'll take it fromthere. So if
sonmebody wants to make a notion?

M5. TOMTER. 1'll nove that we grant the
vari ance as requested.

MR HUBING | second

MR. STEINKE: There's a notion and a

22
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second, so now any nore discussion on it? Anybody?

MR CASTNER: |'ll vote no because it's
not unique. Qher properties have the sane issues
and it's a -- it represents a broad departure from
the ordinance and | think it shoul d be addressed
legislatively in terns of an anendnent to the
ordi nance regarding all but existing nonconform ng
structures on the bluff.

MR. STEINKE: | would tend to agree with
you that - -

MR. MJELLER | think the setbacks by
ordi nance and adhering to that, it doesn't apply to
every case. | think each case should be taken
individually, and this case certainly with him
bei ng hi gher than anybody around him he certainly
qualifies for that.

M5. TOMTER. Are we voting at this point?

MR, STEINKE: You want to di scuss any
nore or should we call the vote? Do you have
anything to add, anybody?

kay. I'Il call the vote. Al in favor?

(Vote taken.)

MR. STEI NKE: Opposed?

MR CASTNER:  No.

MR. STEINKE: Mbdtion's passed, 3 to 2.

23
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MR HOLSCHBACH:  Wio nade the notion to
approve?

M5. TOMIER: | did.

MR HUBING | seconded.

MR, HOLSCHBACH.  Ckay.

MR, STEINKE: Motion approved. It wll
be subject to the criteria of the county zoning
ordi nance now. You'll be dealing with Andy. There
is atinme frame where it can be appeal ed al so. Do
we need to read that into the record?

MR HOLSCHBACH: It's up to you, M.

Chai r man.

STAFF REPORT:

Depart nent findi ngs:

1. The subject property is a legally
exi sting conformng lot, and the project, as
proposed, can only be constructed upon the issuance
of a variance by this Board.

2. The submtted bluff survey indicates a
m ni mrum requi red bluff setback of 86 feet.

3. The submtted survey indicates that
the existing structure is |located 53 feet fromthe
top of the Lake M chigan Bl uff.

4. The submitted report fromdGles
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Engi neering Associates, Inc. indicates that the
proposed building additions are not considered to
have an inpact on the stability of the Lake

M chigan bluff at the site.

5. Although this property has associ ated
regul atory fl oodplain of Lake M chigan, the project
area i s outside the 100-year fl oodpl ain.

6. The proposed structure i s not
concurrent to any mapped wetl ands. The proposed
structural |ocations should cause no negligible
i npact to wetland areas.

7. A properly nmanaged construction site
wi Il pose no adverse inpacts to wildlife habitat.

8. Historically, the footprint of the
current structure has remai ned unchanged since it
was constructed in 1941.

9. Prior to the construction of the
proposed structure, a Shoreland Permt would be
required.

10. The direction of this departnent is
to regul ate inpervious surface standards to protect
water quality and prevent pollution of navigable
wat erways. The current and proposed
post - devel opnent i npervious surface coverage wll

be at under 15% No mitigation will be required

25
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under Section 7.0600 of the County Shorel and and

Fl oodpl ai n Zoni ng Ordi nance. All future surveys
associated with this proposed project will indicate
post - construction inpervious surface area.

11. Since this lot was created prior to
the effective date of any county ordi nance and the
bl uff setback requirenent was enacted at a | ater
date, it would appear that strict application of
the ordinance is Iimting on any eastward expansi on
of the existing structure.

12. Because the proposed | and use is
permtted within the zoning district, it would
appear that the devel opnent of this site is
consi stent with nei ghboring properties.

13. Per State Statute 59.692(4)(b), the
departnment (DNR) nmay not appeal a decision of the
county to grant or deny a variance under this
section, but may, upon the request of a county
board of adjustnment, issue an opinion on whether a
vari ance should be granted or deni ed.

The departnment hol ds no opinion regarding
t he i ssuance of a variance provided that the Board
of Adjustnent can validate the variance test.

Pl ease see the attached handout, "Variances",

Chapter 15 of the Zoning Board Handbook, 2nd
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Edi ti on 2006, of which a copy is provided. To
qualify for a variance, the applicant mnust
denonstr at e:

1. Unnecessary hardship; 2. Hardshi p due
to unique property limtations; and 3. No harmto
public interests.

Shoul d the Board decide to grant the
vari ance request to construct additions to a
| egal Iy existing nonconform ng structure 53 feet
fromthe Lake Mchigan bluff, the departnment
requests the foll ow ng recomendati ons:

Staff reconmendati ons:

1. The applicant nmust be aware that an
appeal period extends for 30 days after this
hearing. During that period, any interested party
can appeal the decision, either approved or denied,
to circuit court. A Shoreland Permt wll not be
i ssued by this departnent until the appeal period
has expired.

2. Amtigation plan shall be submtted
to the departnent for review and approval. Said
pl an shall include mtigation nmeasure(s) consistent
with Section 7.1001 of the County Shorel and and
Fl oodpl ai n Zoni ng Ordi nance necessary to of fset the

i npervious inpact of the proposed structure. These
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obligations shall be evidenced via deed
restriction. Mtigation nmeasures nust comence

wi thin one year of the recording date of the above
deed restriction and be concluded within two years.

3. Follow the Proposed Residence
Addi tions section relating to site grades and
stormnater in the Concl usions and Reconmendati ons
fromthe submtted G| es Engineering Associ ates,

I nc. report.

4. |1f applicable, erosion contro
provisions at |east as effective as those in
techni cal standards devel oped by the Wsconsin DNR
under subchapter V of Chapter NR 151, Ws. Adm
Code shall be installed i medi ately downgrade from
the project site to prevent sedinent delivery to
t he navi gabl e water bodi es and keep soil onsite.
These controls nmust be maintained until the soil is
adequately revegetated or otherw se protected to
prevent erosion. Once the vegetation is adequate
to prevent erosion, the barriers shall be renoved.

5. Any variance or permt granted by the
Board of Adjustnent shall expire within 180 days
after issuance unl ess substantial work has
commenced pursuant to such grant. The permt may

be extended for a nmaxi num of 180 additional days
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for good and sufficient cause. Variances and
permts granted by the Board shall run with the
life of the structure or use, provided the
construction authorized by the Board is conpl eted
while the variance or permt is still valid.

6. All required state, federal and | ocal
permts nmust be acquired before the start of the
pr oj ect .

7. Any significant changes and/or
revisions to the proposed project must be
resubmtted to the Board of Adjustment for review
and approval before being inplenented.

*  x x

MR, STEINKE: Ckay. Well, you'll be
dealing with Andy | guess because there's other
criteria too that will be fromthe staff report, so
it's approved subject to the criteria in the staff
report.

MR. POTCKAR:  What actual |y happens
during the 30-day period?

MR, HOLSCHBACH. The 30-day period is if
there's sonebody that woul d challenge the result
here this norning. It's kind of a waiting-type
period. Certainly we say that the applicant can

proceed with his own -- at your own risk, but if
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it, that would put a stay on your work.

MR. POTCKAR:  And can you tell me what
effect -- what if the DNR deci des they don't |ike
it?

MR HOLSCHBACH This isn't a state
regulation, it's a county regulation, so | wouldn't
foresee the DNR stepping in here in a situation
l'i ke this.

MR, POTCKAR  Ckay.

MR. HOLSCHBACH. So there is that 30-day
period. You know, it's an appeal period that gives
peopl e the opportunity to weigh in on the Board's
deci si on.

Now I don't know if you' ve heard from
anybody. Certainly we've heard from your nei ghbor,
and that's the only person that we had heard from

MR, POTCKAR  Ckay.

MR, HOLSCHBACH. Al right. Thank you.

MR. POTCKAR:  Thank you. Thank you for
all your help.

MR, STEINKE: Ckay. W have a second
request for a variance. You want to read that into
the report, Andy?

MR HOLSCHBACH: Sure. Qur next request

30
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then is from Matthew and Shelly Mabee. This is a
request for a variance to Section 7.0306 of the
Ozaukee County Shorel and & Fl oodpl ai n Zoni ng
Ordinance, like | said, by Matthew and Shelly
Mabee, owners, to construct a detached garage

| ocated east of the primary residence closer than
75 feet fromthe ordinary high water mark of a
navi gabl e stream

It's in the Town of Cedarburg. It's in
the NW1/4 of the NW1l/4 of Section 15, Tax Key No.
03-015-06-012.00. Site address is 7494 Devonshire
Drive, Cedarburg.

| know we have Matthew with us here this
nor ni ng.

MR, STEINKE: Wuld you like to give us a
brief overview for the record that she's going to
t ake notes on?

MR. MABEE: Thank you. So it's an
auxiliary structure that's roughly 32 feet from
east to west towards the front of the house, and
then 36 feet deep towards the north or the rear of
t he house offset fromthe current garage roughly
according to the town setback requirenents of ten
feet fromthe existing structure, and then the

structure is proposed to fill in roughly four and a
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half feet of fill to bring the building pad up to
the level of the existing driveway, so then that
fill and some of the northeast corner is in a flood
fringe area and the structure and then the variance
fromthe setback fromthe navi gabl e waterway, the
drainage ditch that's to the east of the property,
and the current house is already within the 75-foot
set back, because when the house was constructed in
1976 that ordinance or that |law was not -- | don't
know what the setback was before that, but
currently as it's built, it is -- right now that
75-foot setback is required, and the structure
cannot be built in front of the house because of
the townshi p ordi nance that no auxiliary structure
can be built in front of the primary dwelling.

MR. STEINKE: Thank you. Any conments?
W went and had our field trip. W all |ooked at
the property. Comments? Bob?

MR HUBING \Well, |I see the 15-foot
easenent for the drai nage easenent, and what gives
me a little concern is that back far corner on the
right, it's 26 feet if I'mlooking at his draw ng
right fromthe property line? And with that 15
foot, when you subtract it you only got 11 feet

bet ween t he easenent and the corner of the
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building. Now if you re four feet high, a 3:1

sl ope, that gives you 12 feet. You're overl apping
by a foot, so now we're into that easenent for that
drai nage, and that gives ne a little heartburn. |

think there's an issue there. Probably not a good
i ssue.

M5. TOMTER. | think | ooking at the rules
for granting a variance there has to be sone
significant hardship if we don't grant it, and a
second garage doesn't usually qualify as a
har dshi p.

| think that's a nmajor issue here.

Sadly, but the way I'mreading the law, that's the
i ssue.

MR CASTNER: | think the -- we don't
have a depiction of the flood fringe of the little
creek and the proximty of it to the proposed
garage site, and we al so don't have an engi neering
drawi ng of the extension of the fill at the floor
level laterally fromthe garage and the sl ope
beyond that, the 3:1 or whatever it needs to be, so
we don't have information to tell us whether the
fill is going to extend into the flood fringe
there, and I think we probably--

MR. HOLSCHBACH. And that was one step
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that -- that would be the next step when we're

| ooki ng at, you know, the placenent, if this was
approved, the placenent of the fill in the

fl oodpl ain, which we had nentioned, and certainly I
under st and where you're com ng from

MR CASTNER: But | think it's rel evant
to the variance itself.

MR HOLSCHBACH. Right.

MR CASTNER: And we al so on-site tal ked
about an alternative |ocation of the garage, noving
it forward and attaching it to the house.

Now | just need sone clarification. The
exi sting overhead door on the garage and the house
opens to the east, and if an addition were built,
then there wouldn't be any direct access into that
exi sting garage.

MR MABEE: Correct.

MR. CASTNER So you'd end up with what |
presunme woul d be the new structure which woul d
provide -- which would open to the south and woul d
be two-car width, so you said that the proposed use
woul d be to store a boat and a workshop and a car,
so the question is whether -- or how that could be
done if the existing overhead door was -- entrance

was | ost by noving the new garage structure further



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

to the south and attaching it to the house.

| assune that, you know, a workshop area
could go there or sonething, and then wheel ed
vehicles would go in the new part. |Is that a fair
assunpti on?

MR MABEE: Yes.

M5. TOMTER. And | don't think we need to
advi se, as nuch as we could, you know, ways to
rebuild this, but I guess I--

MR. CASTNER. The relevancy is that it
woul d rel ocate the proposed structure relative to
the fill relative to the stream

M5. TOMTER. 1'd just like to read this.
It says "The uni que physical property limtations
such as steep slopes or wetlands that prevent
conpliance with the ordi nance. The circunstances
of an applicant, such as a growing famly, elderly
parent or desire for a |larger garage are not
legitimate factors in deciding variances."

| nmean it's--

MR STEINKE: It's right there.

M5. TOMTER Al so what else is a factor
here, this is like unfortunately there--

MR. MABEE: Right.

MS. TOMTER. --where we can't -- we can't
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junp over that.

MR, HOLSCHBACH. And it's up to the
applicant to provide that proof that you have a
har dshi p.

MR MABEE: So the -- if | go off what
you just said, but then tal king about attaching it
to the primary structure--

M5. TOMTER  You don't need a variance to
do that.

MR MABEE: | do need a variance because
I"mwi thin 75-foot setback of the navigable
wat er way .

MR STEINKE: On the side of the house.

M5. TOMTER  That would be a new vari ance
application then, correct?

MR HOLSCHBACH | nean we can see where
this goes.

M5. TOMTER. R ght.

MR. STEINKE: But that takes it out of

t he- -

M5. TOMTER It takes it out of the
fl oodpl ain, renoves the need for all that -- a huge
anount of fill, saves two giant trees which would

make two huge hol es.

MR. HOLSCHBACH: VYou still have to have
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M5. TOMTER. R ght. R ght.

MR. MABEE: So the unique -- the --
because the house was placed where it was in 1976,
when | | ooked at the unique -- the unnecessary
hardshi p, that the house currently wouldn't have
been constructed where it was and then it would
have been pushed up the hill to the south and then
woul d have all owed for auxiliary structures to be
constructed at that time, and because the ordi nance
was approved after the house was constructed it
[imts -- the hardship is the -- it allows nme no --
| cannot inprove ny property any further because of
t hi s set back.

M5. TOMITER. Those are the questions you
got to ask a realtor when you buy a property.
That's a huge inconveni ence, but because that took
pl ace before you bought the house -- You bought
what you bought and you can't go back, and there's
a lot of what-ifs, you know.

Shoul d that house have been built so
close to the | ake? No, probably not, but it was
and it's done, and that's the same thing with your
house so, you know, the garage thing is an issue on

variances and that's just in the rulings and |

37
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don't know how we get past that.

MR. MJELLER  You can't say that you
can't inprove your | ot because if you change the
size and the |ocation of your garage, you stil
could get it on that lot. You're going back 36
feet.

MR MABEE: But I'mstill within the
75-foot setback. The 75-foot setback is already
into the house which is located on this site plan,
and then ny septic field is to the north of the
property so you can't build any auxiliary structure
there, which is also in the flood fringe area, and
then if | was to build where the current shed is
| ocated, an auxiliary structure, the amount of
i mpervi ous pavenent that would be required to nove
things in and out would be detrinental to the
flood -- it would be adding to the flood zone or
adding to that, and I don't want to do that at all
so this would just be adding a hundred -- or a
t housand square feet of inpervious pavenent with
the roof, and the driveway would all stay the sane
as it's currently situated.

MR, HOLSCHBACH. So what woul d you say
are the uni que physical property limtations?

MR. MABEE: |Is the drainage ditch to
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MR HOLSCHBACH  And that's what we're
supposed to be | ooking at, are the unique physi cal
property inpacts. Are there wetlands that are
preventing a hardshi p? Steep slopes? That sort of
t hi ng.

MR. MABEE: |Is the slope of the property,
the el ongated and the shape -- the ot -- | can
just read this:

The hardship is uni que anong nei ghbori ng
properties due to the narrow, elongated | ot shape
that is abutted to the navigabl e wat erways on two
sides, the east side and the north side, and the
residence's central position within that lot. The
| ot also differs from nei ghboring properties due to
the slope fromthe front of the yard to the back of
the yard. Further, the honme was constructed prior
to the easenent -- the enactnent of the 75-foot
set back; therefore, the hardship was not
sel f-created but was created by the setback
[imtations after the primary structure was
constructed, so the uniqueness is the slope that is
fromthe road to the creek and the position of the
current structure, and the county put the drainage

ditch where it is.
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MR, STEINKE: But the drainage ditch was
preexisting; it was there before -- when this house
was built, that drainage ditch. Wen the roads
went in that ditch went in so it could drain to the
creek, so that was there when the house was
constructed. The 75-foot setback m ght have
changed.

Also you're really asking -- the variance
is for the 75-foot setback, but also that you're
putting fill into the floodpl ain.

MR. HOLSCHBACH. The variance is just the

set back.

MR STEINKE: Set back?

MR HOLSCHBACH  Yeah. W deal with the
floodplain fill.

MR. STEINKE: Wth yourself. Ckay.

MR, HOLSCHBACH. We're | ooking just at
t he set back.

MR STEI NKE: Ckay.

MR CASTNER: What's the distinction
between this and the Potokar situation, especially
if the garage is attached to the house? The
house -- the Potokars' was an addition to the
house. Here we have a nav stream there they have

a bluff, a nav | ake.
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M5. TOMTER. You're saying if you're
| ooking at an addition to the house, what woul d be
the difference, not a separate feature.

MR CASTNER  Yes.

MR, HOLSCHBACH. Well, certainly all the
sanme aspects of our ordinance apply like we did
wi th Pot okar; you know, the scenic beauty--

MR. CASTNER It seens |like, you know, if
this was attached -- if this garage was attached to
t he house, the question is how do we distinguish
that fromthe Potokar situation.

MR HOLSCHBACH  Here the 75-foot setback
is a statewde reg -- | nean there's a difference
there perhaps. It's a statew de setback that's
been established to protect the natural beauty of a
shorel and area for the public to enjoy, whereas the
water quality, safety, all those types of things
still apply, and with Potokar, | nean that's a
county rul e per se.

MR CASTNER:. Well, it's an ordinance,
it's a law

MR HOLSCHBACH But | nean it's not a
st at ew de- enact ed- -

MR CASTNER: But we don't discount the

val ue just because it's county rather than state,

41
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do we?

MR HOLSCHBACH. No, no, no, no, no, not
at all. [I'mjust pointing out the difference in
where those canme from

MR CASTNER: If it was attached to the
house | think it would be a distinction without a
di fference.

MR HUBING | think so too. | agree
| f he woul d have been planning to attach to the
house I wouldn't have an issue with this, | really
don't, but I think right now we do have an issue.

| think it is against public interest the
way it states here with that slope going into the
easenment. It could cause an issue down the road
with the hundred-year flood, rains. |'mnot sure
who knows, and you're right, we should have had a
cross-section to see how that |ooks, that sl ope.

MR. CASTNER So from a gui dance
standpoi nt and not froma vote standpoint, if the
applicant were to conme back with any alternative
with the addition to the house, what do we think?

MR HUBING |If he doesn't touch the
exi sting slope of what's out there right now?

MR. MJELLER  Stay down in front there

MR. HUBING You know, if he doesn't

42
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touch that slope or make it any worse, |I'minclined
to go along with it, if you decided to do that, but
the way it's standing now, | think for me anyhow, I
woul d say no to what's out there now. Wat's
proposed | shoul d say.

MR. STEINKE: Richard, you had sonet hi ng
to say?

MR, MJELLER  Well, | think if he'd just
shift the sides a little and stay out of the
fl oodpl ain along here he could build -- instead of
putting a bank he can do, you know, footings. |
mean it's not a hardship because he coul d change
the configuration and get it in that [ot basically.

MR. HOLSCHBACH. The nost chal | engi ng
aspect is the hardship. | nean if we go back to
the drawing board with a new area we still have to
be | ooking at what the hardship is in this
si tuati on.

MR HUBING That's true.

MR HOLSCHBACH | nean we have to be
able to address that.

MR, STEINKE: Since the house already has
a garage, they're having a hard tinme -- we're
having a hard tinme. |If the house didn't have any

garage to start with it would be easier for a
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har dshi p, but because you're using it for an
auxiliary structure and you're storing a boat in
it, it doesn't make it -- You storing your boat is
not a hardship to the situation.

MR MABEE: | understand.

MR STEINKE: And the size of it is
rather large too, but | assume that's to get the
boat in and everything and the tongue of the
trailer and all that.

MR. MABEE: Right.

MR STEINKE: It's a good size boat.

MR. CASTNER: Wl |, the Ziervogel case
whi ch ki nd of rearranged the standard, that was a
ten-foot hei ght increase.

MR, STEINKE: | guess ny question, part
of that is, is this going to be alot taller?

MR MABEE: Taller than?

MR. STEI NKE: Than your standard garage?

MR. MABEE: No. | cannot build any
taller than the existing structure which is 14 feet

fromthe slope.

MR. CASTNER | think if Zi ervogel was an

unr easonabl e hardship then this is, so it would
qualify, but -- if it's attached to the house, but,

you know, as far as uni queness, this is probably
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nore uni que than the other case was because there's
a row of houses on the bluff, but I guess |I would
vote for it if it were attached to the house and
out of the flood fringe fromthe stream out of the
easenment too.

MR, STEINKE: Well, | guess what we

should do now is we can di scuss

- Let's get a
notion on the table and then we can either vote it
up or down, so if someone wants to make a notion to
accept this and then we'll just take it and vote on
it one way or the other.

MR CASTNER: W could also table it.

MR HOLSCHBACH  You could table it. You
can give the applicant an opportunity to bring back
t he pl an.

MR. STEINKE: It is not a guarantee that
we're going to approve it, though, just so you
understand; we're not voting on it either way.

MR HOLSCHBACH  You need to vote on the
tabl e too

MR. STEINKE: Right. But I nean if we
table it, and | don't want to give himthe
impression that if he brings it attached it's an
automatic, but that's the Board' s |eaning.

MR. MABEE: | would appreciate that.
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MR STEINKE: So let's have a notion one
way or the other to table or to vote on it then.

MR CASTNER. And it should be understood
that what we're looking for on a resubm ssion is
the cross-section with the fill.

MR HOLSCHBACH: W can be sure to do
t hat .

MR. HUBING The trouble is when you
table this, then aren't you saying we need nore
informati on before we can nmake a deci si on?

MR STEINKE: And wouldn't this be a new
application, is ny point.

MR, HOLSCHBACH. Personally I think it
woul d be better if it was a new application versus
tabling it, have an up or down vote. That was ny
t hought .

MR, STEINKE: Ckay. | think that nakes
nore sense. So let's get a notion on the table to
ei ther accept or--

M5. TOMTER. Rich just did.

STEINKE: Oh, he did?
MUELLER: | nmde a notion

STEINKE: Motion to accept?

5 3 2 3

TOVITER: No, he made a notion to

deny.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

MR. STEINKE: Ch, to deny? GCkay. |Is
t here a second?

M5. TOMTER | second that.

MR. STEINKE: Any nore discussion on it?
Al in favor?

(Vote taken.)

MR, STEI NKE: Opposed? Mdtion's denied.
And we've given you sone guidance as to what to
conme back with

MR MJELLER: Cet it out of the
fl oodpl ain, flood fringe, whatever.

MR MABEE: Sure.

MR. MJELLER  Change your configurati on.

MR, STEINKE: Al right. Going down to
t he approval of the February 8th, 2017 neeting
m nut es.
TOMIER: | nove to approve those.

STEI NKE: |s there a second?

2 3 B

MUELLER:  Second.
MR STEINKE: Richard, second. Al in
favor say aye.
(Vote taken.)
MR, STEI NKE: Opposed? Mdtion carri ed.
Board of Adjustnent nenber term

expirations.
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MR, HOLSCHBACH. | wanted to point out
that Richard, your termon the board expires
June 30th of this year, as well as Bob's, and |I'm
hopi ng you both would agree to another term W
don't neet that often. It's nice to have people
wi th some experience serve on the board. [|'m
twisting your arma little bit.

MR. MJELLER.  The trouble is, you know,
|"mno spring chicken any nore. M/ hearing ain't
so good any nore.

MR, HOLSCHBACH. It has to work for you
certainly. You' re a valued board nmenber, you both
are.

MR HUBING |'mokay with it.

MR, HOLSCHBACH. (Ckay. Wiat I'Il do is
| et our county adm nistrator know, and what they do
is they take that to the county board, and Ri chard,
are you okay or--

MR. MJELLER  Well, see if you can find
sonebody else. If you can, |I'd just as soon not be
on it again, you know, but if you don't find
anybody, then I'l| serve.

MR, HOLSCHBACH. (Ckay. Thank you.

MR MJELLER: If | can.

MR. STEI NKE: Any ot her conmunications
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and m scel | aneous?
MR. HOLSCHBACH: No, | don't have
anyt hi ng el se.

MR, STEINKE: Ckay. Any other matters?

That's it. Al right. 1'Il entertain a notion to
adj ourn.

MR HUBI NG  So nove.

MR STEINKE: Second?

MR MJELLER: I'Ill second.

MR STEINKE: Moved and seconded, no

di scussion. Al in favor say aye.
(Vote taken.)
MR, STEI NKE: Opposed? Mdtion carri ed.
MR, HOLSCHBACH. Thank you everyone.
MR. STEINKE: Thank you.

(Proceedi ngs concluded at 11:18 a.m)

49
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STATE OF W SCONSI N)
) ss.

QZAUKEE COUNTY )

|, LIANE M BARANEK, Notary Public in and
for the State of Wsconsin, do hereby certify that the
f oregoi ng proceedi ngs were taken before nme at the tine
and place set forth in the caption thereof; that the
f oregoi ng proceedi ngs were reported by ne
stenographically in shorthand; and that the foregoing
proceedi ngs constitute a true and accurate transcription
of ny original machine shorthand notes taken upon the
hearing to the best of ny ability.

| FURTHER CERTIFY that | amnot a relative
or enpl oyee or counsel to any of the parties hereto, nor
a relative or enployee of their counsel, and have no
interest in the outcone or events of said action

I N WTNESS WHERECF, | have hereunto

affixed nmy official signature and seal of office, this

15th day of My, 2019 at Port Washi ngton, W sconsin.

LI ANE M BARANEK
Notary Public
State of Wsconsin

My Conmm ssi on Expires:
Cct ober 7, 2021.
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